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This Court has similarly applied a form of intermediate scrutiny to labor speech in a public forum.
Eagle Point Educ. Assoc. v Jackson Cty. Sch. Dist., 880 F.3d 1097, 1106-1107, (9th Cir.).

The NLRB will correctly point out that neither case applies either form of scrutiny to the National
Labor Relations Act’s restriction on speech.

This Court did not need to reach that issue in Overstreet v United Bhd. Of Carpenters, 409 F 3d. 199
(9th Cir. 2005) because the Court found the expressive conduct of bannering not to be picketing in a
constitutional avoidance analysis and thus it was not prohibited by the Act. Such constitutional
avoidance is not available here.

This recent decision of the Seventh Circuit is directly relevant to the necessity of applying either
strict scrutiny or intermediate scrutiny to the labor speech involved in this case which did not involve
any conduct, such as the use of an inflatable critter or a picket sign. The speech in this case involved
in the words of the Board was not conduct but only “appealing” to employees (used four times)

(ER. 6). Cf. NLRB v. Ironworkers Local 433, 891 F.3d 1182, 1187 (9th Cir. 2018) (statute regulates
conduct rather than content).

Sincerely,
/s/ David A. Rosenfeld

David A. Rosenfeld
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CERTIFICATE OF SERVICE

I am a citizen of the United States and an employee in the County of Alameda, State of
California. | am over the age of eighteen years and not a party to the within action; my business
address is1001 Marina Village Parkway, Suite 200, Alameda, California 94501.

| hereby certify that on February 19, 2019, | electronically filed the foregoing CITATION
TO SUPPLEMENTAL AUTHORITY PURSUANT TO FRAP 28(j) with the United States Court
of Appeals, Ninth Circuit, by using the Court’s CM/ECF system.

| certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the Notice of Electronic Filing by the Court’s CM/ECF system.

I certify under penalty of perjury that the above is true and correct. Executed at Alameda,

California, on February 19, 20109.

/s/ Karen Kempler
Karen Kempler




